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A SPEECH, in the Houſe of - kiwos, on 


© taking into Confideration the Two Returns of the Lords of 
Selon in Scotland, relating to the Heretable Furiſdictions, 
and on preſenting the Bill for aboliſhing Them. 


February the 17th, 1746. 


® My LoRDs, 

= HEN I made the Motion to your Lordſhips, which gave riſe to 

A | W the Order of the Day, to take into Conſideration the Two 

FF Returns of the Court of Seſſion, it ſeemed to be expected from 

= me, that I ſhould lend all the Aſſiſtance in my Power, towards making 
the Reſolutions of This Houſe, which produced them, effectual for the 

Public Good. 


Your Lordſhips Expectations are Commands to me: And therefore I ſhall 
enter upon the Task without any Apology ; well knowing, at the ſame 
time, the great Extent and Importance, as well as the Delicacy, attending 
ſome Parts of it. 

One of thoſe Returns relates to the Inquiry directed, concerning the 
Regalities and Heretable Sheriffships; upon which very little material 
ariſes. In it the Lords of Seſſion inform you, that the Records of Scotland 
are in ſuch a State, they have been able to procure no Satisfaction 
concerning the ſubſiſting Claims and Rights to theſe JuriſdiQions : That 
the Series of them is interrupted by long Chaſms, and very incomplete: 

a large Number damaged by Sea-water in the carrying back to Edinburgh 
after the Reſtoration, and now illegible; and the reſt locked up in the 
ſame Room with the Crown of that Kingdom, in the Caſtle of Edznburgh, 
which they apprehend themſelves to have no Authority of inſpecting. 
The only Reflection which offers itſelf here, was opened by me at large, 
to your Lordſhips, the other Day; That, if the Evidence of Right be, in 
general, ſo precarious, without any Rule to aſcertain and limit the Num- 
ber of private Claims of Juriſdiftion, the Matter becomes every Day of 
ſtill higher Moment to the People of Scotland, than at firſt it appeared to 
be, from this ſtrange peculiar Circumſtance attending it. For, if no 
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Charters can be found, or Information had, from the Records, every Man 
who thinks fit, may ſet up ſuch a Claim; and the poor People, over whom 
the Juriſdiftion is exerciſed, have neither Money nor Strength to diſpute 
it. The Inconvenience will increaſe without "wy 73 after this Diſcovery 


made by the Lords of Seſſion to all the World; 
Remedy by Law ſeems of abſolute Neceſſity. 


that an immediate 


The material Return on which the Buſineſs, the great Conſideration of 


this Day, ariſes, is that made purſuant to the Order, by which your Lord- 


ſhips directed the Court of Seſſion © to prepare the Draught of a Bill, 


4 for remedying the Inconyeniencies ariſing from the ſeveral Kinds of 
« Heretable Iuriſdiction in Scotland; and for making more effectual Pro- 


viſion for the regular Adminiſtration of Juſtice throughout that Part of 
<« the united Kingdom, by the King's Courts and Judges there.” In this 


Return, they decline complying with your Order for. ſeycral Reaſons, 
which they have aſſigned, to ſhew the general Purpoſe of it . or 
impracticable. 


My Lords, I have the Honour to be well acquainted with ſome of the 
Judges of that Court; and know them to be very able, learned, and 
honeſt Men: And therefore I am fully fatisficd, that the Reaſons, on which 


they have inſiſted, appeared to them of the greateſt Weight. But they will 


forgive me, if, purſuing the clear and ſtrong Conviction of my own Mind, 
that ſome extraordinary Method muſt be taken in Parliament to ſtop the 
' Progreſs of this Miſchief, I ſhall make the Obſervations, which occur to 


me upon this Return, with great Deference to their Opinion, but with 


great Freedom, ſuch as I ag pe. when I lay my Thoughts before Jous 


Lordſhips, 


1. In doing this, I ſhall, in the Firſt hs 90 through the ſeveral Pants 
of the Return; and acquaint you, how far I agree or differ in the 
Propoſitions laid down there; and then give your Lordſhips my 


Sentiments upon the Whole. 


2. In the next Place, I will explain my general W le der 


neceſſary to be taken to redreſs this great Evil; and the Reaſons, 
which induce me to think it a right Meaſure. 


. I will then open to your Lordſhips the particular Plan of the Bill, 


which I have Prepared, for carrying this A pon Meaſure into Exe- 


. My Lords, The Firſt thing aid by the Court. of Seſſion is this; 


4 That it is gol to make n Proviſion for the regular Admini- 
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[ 3 ] 
7 ration of Taftice in Scotland, confining the ſame to the King's Courts 
ce and Judges, without taking away ſeveral kinds of Heretable Juriſdiction.“ 
In this I readily concur with them. Here I fix my Foot: Give me Leave 
to ſay, there cannot be a ſtronger Conceſſion de in W of the great 
Deſign now before you. 
They go on to tell you, © That theſe Juriſdictions, by the Treaty of Union, 
< are ſecured to the Proprietors as Rights of Property, and therefore cannot, 
« without due Satisfaction, be taken from them.” 

My Lords, Thi ſeems to intimate ſome Difficulty ariſing from the Ar- 
ticles of Union: But 1 freely own my Opinion, that they will not ſtand 
in your Way towards completing a Work, ſo eſſential to the Good of 


both Kingdoms. Nobody holds thoſe Articles more ſacred than I do: 


They are the Pacta Conventa between the Two Nations, to be religiouſly 
obſerved, inviolably maintained. Vet, conſider to what Conſequences this 
Objection leads. It leads to no leſs a Queſtion, than that of binding the 
Legiſlature of the whole united Kingdom. In all Countries, the Legiſ- 
lative Power muſt, to a general Intent, be abſolute ; and therefore, upon 
Treaties of this Nature, ſtrict and rigid Conſtructions ought not to be 


made, and may prove dangerous. If they ſhould be too eaſily given way 


to, incorporating Unions would be impracticable; or become like the 


Union of the Kingdom of Poland and the Great Dutchy of Lithuania, in 
which, by the many reſerved Powers and Exemptions claimed on each 


Side, which are undcrſtood not to be alterable by the General Diet of 
the Union, their former Marks of Diviſion are continued, and perpetual 
Diſtractions have been kept up in that imperfectly and unskilfully united 
Country. Your Lordſhips will indulge me in ſtating the particular Article 
of the Union referred to by the Court of Seſſion. It is the 20th of that 
Treaty. That all Heretable Offices, Superiorities, Heretable Juriſdictions, 


_« Offices for Life, and Juriſdictions for Life, be reſerved to the Owners 


< thereof as Rights of Property, in the ſame manner as they are now en- 
ce joyed by the Laws of Scotland, notwithſtanding this Treaty.“ To ex- 


pound this Article, it is neceſſary to ask the Queſtion, How were they 


enjoyed by the Laws of Scotland before the Union? The Anſwer is, 


Subject to the Power and Legiſlative Authority of the Parliament of 


Scotland. In like manner they are now enjoyed, ſubje& to the ſame 
Authority veſted in the Parliament of Great Britain. The general Pro- 


_ viſion of the Treaty is, That the Laws of Scotland ſhall continue in 


< their. full Force as before that Treaty, but alterable by the Parliament 
bn of Great Britain; with this Difference between the Laws which con- 
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« cern Public policy, and thoſe which concern Private Right, That the 
© former may be made the ſame throughout the whole united King- 
« dom; but that no Alteration be made in the latter, except for the 
e evident Utility of the Subj eas within Scotland.” , Conſider this Matter 
therefore as it concerns the Public Policy of the Kingdom; it is clearly 


within the Words of it: Conſider it as a Matter of Private Right; the 
Alteration propoſed is for the evident Utility of Scotland. The Article, 


reſerving theſe Jutiſdictions to the Proprietors, was inſerted out of 


Caution, to prevent any general Words, or Proviſions of other Articles, 
from being conſtrued to aboliſh them. Perhaps the juſt Conſtruction of 


the Treaty would have been the ſame without it. But might not a Doubt 


have been raiſed upon the Fourth Article, in which it is ſaid, e That 


tc there ſhall be a Communication of all Rights, Privileges, and Adyan- 
© tages, which do or may belong to the Subjects of either Kingdom, 


< except where it is otherwiſe expreſly agreed in theſe Articles? Might 
it not have been ſuggeſted, that the Subjects in England, either by Act 


of Parliament, or the ſucceſſive Reſolutions of the Courts at Weſtminſter, 


controuling the Exerciſe of ſuch inferior Juriſditions, are freed from that | 


Inconvenience? They are under the immediate Protection and Authority 
of the King's Courts, and the Common Law has an uninterrupted Courſe: 


that this is a moſt valuable Privilege, worthy to be communicated to the 


Subjects in Scotland, virtually implied in this very Article of the Treaty, | 
and meant to be extended to them by the Operation of it. In order to 


prevent | ſuch Doubts, the Parliaments of both Kingdoms agreed in this, 
as in many other Inſtances, by a diſtin Article, to exclude this Caſe from 
the Force and Effect of thoſe general Words, which I have repeated to 


your Lordſhips. 


The Court of Seſſion have obſeryed to your Lordſhips, in the Begin- 
ning of their Return, that theſe Juriſdiftions are, by the Treaty of 


Wet, ſecured to the Owners thereof, as Rights of Property. This 
is plainly an Inaccuracy, For, in the Article, it is only ſaid, that 


they are reſerved ; a Term of much gentler Import than the Word /ecured. 
This laſt might be conſtrued to imply ſome additional Strength or Sanction 
given to them by the Treaty, which they had not before : The former, 


in its ſtrict and proper Meaning, implies no more, than that they are to 


continue exactly in the fame Condition after the Treaty, as before it. 
And the following Words of the 20th Article, in the ſame Manner as 


they are now enjoyed by the Laws of Scotland,” are only an Expoſition, 


or further Explanation of that Meaning. 
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- But it may be aid, © Theſe Juriſdictions are reſerved as Rights of Pro- 


7 perty; and it is inconſiſtent with Juſtice, or the Maxims of a free Con- 


« ſtitution, to extinguiſh Riglits of Property, without the Conſent of 
© the Proptictors.” Your Lordſhips ſee, that this Objection admits of 


a very caly Anſwer, Powers of udicature, from the . Nature of the 


Thing, can never be enjoyed. in Patrimonio, or in pleno Fure Pro- 


prietatis, but are held in Truſt for the public Benefit and Advantage. 


And, as they were conferred for Reaſons of public Utility, ſo they may 
be taken away for Reaſons of the ſame Kind. It is true indeed, that theſe 
Juriſdictions are ſo far conſidered in the Law of Scotland, as Rights of 
Property, that they may be ſold, mortgaged, or adjudged by Creditors, 
which (by the way) is introductive of many Abſurdities : And perhaps the 
Legiſlature of each Kingdom, at the Time of making the Treaty, might 
carry the Notion till farther, fo as to intend a Compenſation ſhould be 


made for aboliſhing them, whenever that Meaſure ſhould be thought 


ſeaſdnable. But let that be as it will; theſe Juriſdictions can never be 
called abſolute Rights of Property, in the ſame Senſe, as Land or Money. 
For, if ſuch a Diſtribution of the Powers of Judicature might be deemed, 
in any future Time, a wrong Model for the Adminiſtration of Juſtice, 
it would be abſurd, from this Article, which only declares them to 
be © reſerved as Rights of Property,” and leaves them as they ſtood be- 


fore the Union, to ſuppoſe them ſecured beyond the Power of the Legiſ- 
lature. Thoſe great and able Men, who framed the Union, had it clearly 


in their View, that an Opportunity would one Day occur for taking 


away the Heretable Juriſditions. This appears from the remarkable Dif. 


ference in the Penning of the 20th Article from the 1 9th, which concerns 
the Courts of Seſſion and Juſticiary. Theſe are not barely © reſerved, not- 
« withſtanding the Treaty,” but it is ſaid, © that after the Union, and not- 
<« withſtanding thereof, they ſhall remain in all Time coming, as then con- 


« ſtitute by the Laws of that Kingdom.” But this is not all. There is a 


manifeſt Diſtinction in the 19th Article itſelf, between the Security given 
to thoſe Courts, and all the other Courts mentioned or referred to in that 


Artfele. The Supreme Court of Admiralty is not ſtipulated to remain © in 


« all Time coming: It is only Enacted, That the Court of Admiralty now 
eſtabliſhed in Scotland be continued, until Regulation or Alteration ſhould 


be made by the Parliament of Great Britain, ;“ So as there be always 
continued in Scotland a Court of Admiralty, ſuch as in England, for 
the Determination of all Maritime Caſes, relative to private Rights 
« jn Scotland.” Is it not then plain, that the preſent Court of Admiralty 
might be aboliſhed, provided a new one were erected, and the Deciſion of 
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Caſes, | proper for the Conuſance of ſuch a Juriſdition; were not drawn 
out of that Country in forum alienum, into the Engliſh Court of Ad- 
miralty? The Heretable Juriſdictions of Admiralty, and Vice-Admiralty, 


are alſo © reſerved to the reſpective Proprietors, as Rights of Property, 


which is a Saving preciſely in the ſame Words with that in the zoth Ar- 
ticle. It is further Enacted, That all other Courts now in being within 


<* the Kingdom of Scotland do remain, but ſubject to Alterations by the 


« Parliament of Great Britain; which is, in Subſtance, a general Reſerva · 
tion to the ſame Effect with that of the Supreme Court of Admiralty. But 
in none of theſe Caſes, except in the Caſe of the Courts of Seſſion and Ju- 
ſticiary, are any Juriſdictions in Scotland exempted from the Poſſibility of an 
Abolition. This is founded on great Reaſon. The People of Scotland knew, 
that as long as the Supreme Courts remained entire, there was little 
Danger of having their Rights determined in Weſtminſter- Hall, (againſt 
which there is an expreſs Proviſion in the 19th Article of the Treaty) by 
Laws to which they were Strangers. Great Caution therefore is uſed in 
the Expreſſions to confirm and ſecure thoſe Courts. They knew, at the 
ſame time, that no ſuch Danger could ariſe from the Extinction of the 
Heretable Juriſdictions, becauſe the Crown muſt either ere new ones to 
ſupply ' their Place; or, if that were not done, their Powers and Authori- 
ties would of Courſe be veſted: in the Supreme Courts within their own 
Country. For which Reaſon, as well as on Account of the probable 
Utility of aboliſhing them, when a fair Occaſion ſhould offer, they are 
not provided for in the ſame Manner with thoſe Courts. Neither is their 
Continuance ſtipulated for with the ſame Care, as the Privileges of the 
Royal Burghs. In the 21ſt Article, it is Enacted, That the Rights and 
« Privileges of thoſe Burghs do remain entire, after the Union, and 
te notwithſtanding thereof; but the private Juxiſdictions are only reſerved 
to the Owners at that Time, without Prejudice from the Treaty, in the 
ſame Manner as they were then enjoyed by the Laws of Scotland. Can 
there be a Doubt, whether the Parliament of Scotland could have altered 
or extinguiſhed them? It might have altered them many Ways; impoſed 
| Reſtrictions to controul, or regulate them. It might have aboliſhed them, 
in earlier times, by Acts of Reſumption, without any Compenſation. or 
Satisfaction. Length of Time indeed - ſets them in another Light, and 
perhaps would give ſuch a Meaſure the Air of Severity: And therefore, 
when they have continued and deſcendeq for many Generations in noble 
Families; have been conveyed, with the Licence and Approbation of the 
Crown, from one Family to another; and are grown and eſtabliſhed into 
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Rights of Property, it ſeems fitting that a Reſumption ſhould not be made, 
without a reaſonable and juſt Satisfaction. I fay then, can there be a 
Doubt, if the Parliament of Scotland had found Danger or Inconvenience 
to ariſe from theſe Juriſdictions, whether they were not enabled, by the in- 
herent Legiſlative Authority of Parliament, to purchaſe theſe Rights from 
the Owners for the Public Good? This Authority is now deyolved upon 
the Parliament of Great Britain, and is exerciſed every Day in Caſes of 
lefſer Moment, ſach as Bridges and Highways, without Complaint or 
Murmur: And ſhall it not be exerciſed in a Matter, which concerns the 
general Safcty of this 1 e and the Freedom and Happineſs of the 
Peopict + > 

I have ſaid thus much to ſatisfy hb Minds of others. The Opinion of 
the Lords of Seſſion is with me in this Point, that the Herctable Juriſ- 
ditions may be taken away upon giving a due Satisfaction; nor am I 
deſi irous to carry it further. 

The next Thing, mentioned in the Kegan, is this; © That the orin- 


<« cipal Cauſe of lodging theſe high Juriſditions in great Families, was 
* the Difficulty of bringing Offenders to Juſtice, and executing the Laws 


« whilſt the Country was uncivilized, and the Neceſſity of en 
<* that Charge to ſuch, as were moſt powerful.” 
My Lords, It muſt readily be admitted, that this was the Cauſe or 


Celine for erecting theſe Juriſditions : But the Experience of paſt times 


has proved it an ill- judged and dangerous Expedient. The Lords of 
Seſſion, in ſome Degree, allow this by expreſſing their Opinion, that the 
Power of Life or Demembration ought to be taken away from theſe 


Courts; and ſtate that Power to be one of the greateſt Inconveniences. 


But, from all the Information I have ever been able to obtain, the undue 
Influence and Effects of theſe private Juriſdiftions are ſeen more clearly in 


the Exerciſe of their ordinary Civil, and leſſer Criminal, Juriſdiction. 


Capital Inflictions are very rare; hardly an Inſtance known of late Years 
in any one of the Regalities; and therefore to abrogate this Power only, 
would be to take away that Evil, which ſounds the greateſt, but is in 


Fact the leaſt. 


My Lords, I agree with the Court of Seſſion. in ſeveral things they ne 


ſuggeſted to your Lordſhips Conſideration. It will certainly be very dif- 


ficult, and almoſt impoſlible to find proper Places for holding the Circuit- 
Courts in the Heart of the Highlands, under their preſent Circumſtances, 
But it muſt. be agreed likewiſe, that nothing can be more deſirable, or 
would be attended with more happy Conſequences : It would tend to 
bs perfect 


IS 


| ſhould ſubſiſt likewiſe to keep the Peace in Fairs and Markets. 


=: 


perfect the Plan of Judicature throughout the whole Kingdom, and give 
it a more exact and uſeful Uniformity, - This End however. cannot be 
attained at once. In the mean time, what is propoſed. of performing the 
Circuits twice a Year in the Towns that border on the Highlands, will 
be of great Benefit. 5 
The next Regulation offered to you, is « to take away the Neceſlity of 
reducing the parol Evidence in Capital and Criminal Caſes, in the 


Court of Juſliciary and the Circuit - Courts, into Writing; a very dila- 


tory and burdenſome Method of Proceeding required in the Law of Scot- 
land. This has been long complained of, as tending only to diſcourage 


honeſt Men, by the Weight of Expence, from proſecuting Offenders 5 and 
to feed Contention and Diſorder by delaying Juſtice, 


As to the Juriſdiction of Sheriffs, and Stewarts of Counties, and Magi- 
firates of Burghs, I think it ought to be preſerved. Under this Head, your 


Lordſhips are informed of a Circumſtance, which deſerves your Notice. 


It is, that theſe Judges have no other legal Reward for doing their Duty 
than Sentence-Money in Civil Cauſes, and Fines in Criminal. The one 
paid by the Rlaintiff, if he prevails in the Suit, the other by the Convict. 
The Temptation to Partiality and Corruption is very apparent in both 
theſe Inſtances ; and therefore it were to be wiſhed, that the Fines ſhould 
go to the King, Sentence-Money be entirely *aboliſhed, and the Judges 
provided for by the Public in ſome better and more honourable Way. 
Another Clauſe of the Return reſpects the Juriſdiction of the Barons 


Courts. The Court of Seſſion admit, that “ it may be right to reſtrain 


<« the higher Juriſdiction, but would preſerye the Juriſdiction for uplifting 
« their own Rents; in leſſer Treſpaſſes and Offences ; and in Actions of 
Debt between Tenant and Tenant.” For what concerns the Uplifting of 
their own Rents, it may be proper to leave that untouched, as it is ana- 
logous to the Power of diftraining in England, which is the Remedy 
allowed to every Landlord againſt his Tenants. Some ſufficient Authority 


But, as 
to the holding Plea between Tenant and Tenant, it appears to me (as at 


preſent adviſed) not fit to be continued, and may have been one Source 


of this great Evil. 


Upon the whole then your Lordſhips ge; that the Remedics propoſed 
by the Lords of Seſſion arc inadequate to the Miſchief. To take away 
the higher Juriſdiction, and leave the lower, will cure the leaſt Part of 
it. The higher Juriſdition is, in many Caſes, too dangerous to be ex- 
erciſed; expoſed to the Correction of ſuperior Courts; the Animadver- 
ſtons of Government; the Reproaches of Mankind, But the lower Juriſ- 
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[9] 
diction furniſhes more frequent Opportunities of Oppteſſion; 3 1s executed 
with more Eaſe, and, in all Inſtances, with leſs Danger of being called in 


queſtion for abuſing it. Let me reſort then to the general Propoſition, 
with which the Return ſets out, © That it is impoſſible to make effectual 


« Proviſion for the regular Adminiſtration of Juſtice, confining the ſame to 


ce the King's Courts and Judges in Scotland, without taking away the Heret- 
e able Juriſdictions. That is a Propoſition undoubtedly true, and is the 
great Foundation, on which you muſt proceed. Is the Thing neceſſary to 
be done? Do your Lordſhips agree, that it is fitting, the Adminiſtration 
of Juſtice ſhould be confined to the King's Courts and Judges? Purſue thoſe 
Means, which the Court of Seſſion tell you are the only Means to carry your 
Intention into Effect. Take away the Heretable Juriſdictions. 

2. This is my general Idea of the Meaſure neceſſary to ſupprefs the Evil. 
Abrogate and extinguiſh them all, of every Kind, whether they be Juſticia- 
ries, Regalities, Sheriffſhips, Stewartries, or Bailleries; and to whomſoever 
they belong. The higheſt Juriſdiftion, that is veſted in any Subject, is in 
the Hands of a noble Duke, who is therefore named in the Bill; and His 
Grace is inclined to yield it up, on this Occaſion, for the Public Service, and 
will be extremely reaſonable in facilitating the Meaſure, When this is done, 
Reſtore the Juriſdiction to the Crown and the King's Courts; the Seat, where 


all the Powers of Juriſdiction, according to the Conſtitution, are lodged, 


and from whence theſe Judicatures have been derived or wreſted. 
Iwill now open to your Lordſhips the Reaſons, which prevail with me to 


be of this Opinion. In explaining which, I will begin with telling you 
what are not my Reaſons, and then tell you very truly what are. 


1. In the Firſt place, the Rebellion is not my Reaſon. That is indeed 
the Occaſion, which has given riſe to this Conſideration, but is not the 
Reaſon for. this Meaſure. It may certainly be thought the more neceſſary, 


whilſt we have a Pretender to the Crown; becauſe falſe Dependencies, and 


factious Intereſts, have a direct Tendency to create or promote Diſturbances, 


and will naturally, in ſome Places, conſpire to his Support. Yet had there 
been no Rebellion in the Year 1715, or in the Year 1745, and this Matter 


had engaged my Thoughts, as it has lately done, I ſhould have thought it 
right, and even neceſſary, upon other Grounds. | 


2. In the next place, I diſclaim any Reaſon drawn from the Notion of a 
general Diſaffection in Scotland, which one has heard ſo much and ſo inju- 
riouſly talked of. I conſider it as an Imputation upon that Country highly 
imprudent, impolitic, and unjuſt, Great Part of the People are extremely 
well affected to this Government and this Conſtitution ; zcalous for the King 
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and his Family 3 reverence the 2 Religlan; and the Libertics of their 
Country 3 haye hazarded- their Lives, and every thing valuable to them, = 


that Cauſe. This makes me reflect with Deteſtation.on thoſe-infamous:in 


cendiary Pamphlets and Papers, written and ſent abroad into the World, 
with a Deſign to raiſe and inflame Diſſenſions, and make a Breach hetween 
the two Nations. They ate molt wicked and dangerous Libels 3 highly 
criminal and puniſhable by Law 3 and, ſhould this Spirit be carried on 


longer, it will well deſerve the Conſideration and Cenſure of your Lordfhips. | 


3. In the laſt place, It is none of my Reaſons, that the preſent Poſſeſſors 


of theſe Heretable Iuriſdictions are not fit to be entruſted with ſuch Powers. 


For my own Part, I think quite otherwiſe, Even now. in this Houſe, 
amongſt your Lordſhips, I ſee ſome before my Eyes, of high Birth, and di- 
ſtinguiſhed Loyalty, worthy to be truſted with any Powers, which it is 
proper for the Crown to entruſt to Subjects. But Men are mortal: Govern- 
ments, in the View and Contemplation of Lawgivers and Founders of States, 
are framed to be perpetual, E, perpetua, was the moſt Patriot Wiſh 


Father Pau / could form ſor his favourite State of Venice. May the Conſti- 


tution of Great Britain be immortal! May the Proteſtant Succeſſion remain 


unſhaken for ever! May the preſent Royal Family ſuſtain the Line of that 
Succeſſion, and fill the Throne, as long as this Conſtitution ſhall endure! 


But in order to preſerve and improve it, Take out of it any Seeds or Mixture | 


of Diforder and Confuſion, which may accelerate its Diſſolution, 

My Lords, my true Reaſons are drawn from known and allowed Maxims 
of Policy. I think the parcelling out the Power of Juriſdiction, originally 
lodged 1 in the Crown, in this Manner, vas a Wrong and dangerous Model 


e of Juſtice, as the principal and eſſential Parr of all Goyern- 
ment. The People know and judge of it by little elſe. The Effects of this 
are felt every Day by the meaneſt, in the Buſineſs and Affairs of common 


Life. Stateſmen indeed have their Attention called off to more extenſive 


political Views: They look abroad into Foreign Countries, and conſider 
your remote Intereſts and Connections with other Nations. But of what 
Utility are theſe Views, great as they are, unleſs they be referred back to 
your domeſtic Peace and good Order? The chief Office of Government is to 
ſecure to us the regular Courſe of Law and Juſtice. When the King there- 
fore grants away Juriſdiction, he parts with ſo much of his Government: It 
is giving away ſo many Jewels of his Crown. It is certainly putting ſo 
much of the Protection of his People into other Hands; and this tends 
A to igolve the Bond of Union and AﬀeQion between King and 


People; 
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people; whilſt the Subjects do not ſee the King, elther in the Benefits they 
receive, or the Puniſhments'they feel. Hence arifes a dangerous and uncon- 


Ritutional Dependence. And how can it be otherwiſe > The People will 


follow thoſe, who have the Power to protect or hurt them; and this De- 
pendence will operate moſt ſtrongly in the'uncivitized Part of any Country, 


remote from the Seat of Government. The ill Effects of it in Scotland were 


ſeen long ſince; are allowed in the Writings of their greateſt Lawyers; and 
Attempts were made to put a Stop to them by ſome Acts of Parliament “, 
which I have, on a former Occaſion, cited to your Lordſhips. Other Remedics 


were alſo thought of and applied; but, as it often happens, one Error in 


Government begot another. They found one Scale to preponderate too 
much, and inſtead of diminiſhing the Weight in it, (which had been the 
wiſer Method) they choſe to balance it by throwing more Weight into the 
oppoſite Scale. It appears from Hiſtory, that the Scotch Privy Council inter- 


poſed to preſerve the Peace, and to correct the Diſorders of theſe Juriſdic- 
tions, grown too big for the ordinary Courſe of Law. This gave riſe to the 
exorbitant Powers of that Council, which grew more terrible in Scotland 


than the Star-Chamber was in England, and proved the moſt arbitrary 


Court, that ever was cſtabliſhed in a free Country. Sir G. Mackenze, in 
his 2d Vol. p. 199 and 200, treating of the Juriſdiction of the Privy Coun- 
cil, ſays “ That it was exerciſed by way of Precognition in Caſes, where 


« conſiderable Perſons were intereſted in the Crimes committed, as Noble- 


e men or Clans: And where there was Hazard of increaſing the Feuds by 


&« remitting the Criminals to the ordinary Courſe of Juſtice. After Sen- 
<« tence alſo, they might, upon Application made, mitigate the Sentence; 
% or appoint ſome of their Number to reviſe the Proceſs and Verdict, who 
cc reyerſed the Whole, and ordained it to be torn out of the criminal Regi- 
ce ſters.” They had very penal Methods too, which he deſcribes, of enforc- 


ing the full Execution of the Law, and © uſed'of old to ordain Noblemen 
* and others, who could not be apprehended by Captions for civil Debts, 


ce to deliver up their Perſons in any of his Majeſty's Courts, under the Pain 


* of Treaſon.” Thus was the Authority of the Privy Council employed by 


the Crown to controul the Exceſſes, or correct the Remiſſneſs or Partiality of 
theſe inferior Judicatures in the Hands of the great Lords. At laſt that 
Council became itſelf a Grievance ; and there never was a wiſer Meaſure than 
the Abolition of it after the Union. But the Error or Inadyertency lay in 


taking it away ſolely, and not at the ſame time redreſſing the Inconyenience, 
reſtrained by it, The Parliament took away the miſtaken, the falſe Remedy, 


without applying the proper Cure to the Diſeaſe, which continued in its 


Height. 
* Acts 42, 43, and 44. of K. James 2d of Scotland. 
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Height. But what is the true 3 Remove the Evil. Reſtore the 
Powers of Juriſdiction to the Crown, as it now ſtands bounded by Lay ſince 
the Revolution. The Wiſdom of this Conſtitution ſhines in nothing more 
than in the due Mixture and Temperament of the Monarchical, Ariſtocratical, 
and Democratical Powers. If any of theſe exceed their due Proportion, 
Confuſion will inevitably follow. Can then any Meaſure be more worthy 
of your Attention than this, which has no other View than to ſecure that 
Proportion of Authority to the Crown, which the Law intends ; to fix the 
Allegiance of the People, where alone it ought ro reft, upon that ſacred 
Object; and to diffuſe the Benefits of this limited Monarchy, the Founda- 
tion of our common Freedom, over the whole united Kingdom? 


It remains now only to ſtate to your Lordſhips the particular Plan of 
that Bill, which I have prepared to lay before you. 


My Lords, The Bill begins with abrogating, and totally extinguiſhing, all 
Heretable Juriſdictions of Juſticiary, Regalities, and Bailleries in Scotland; 


at the ſame time reſtoring and veſting their Authorities in the King's Courts, 


to which they would have belonged, if theſe other Courts had never been 
erected. 


Then it reſumes and annexes to the Crown all Sherifflhips and Stewartries 


granted heretably or for Life, with a reſtrictive Clauſe to prevent the King 


from making ſuch Grants for the future, and. declaring all Letters Patent 
for that Purpoſe void. 


The next Clauſes relate to the making of a juſt and reaſonable Compen- 5 


ſation to the Proprietors, and preſcribe the Methods, in which the Court 
of Seſſion ſhall proceed to aſcertain the Values of theſe Juriſdiftions, En- 


quiries of this Kind in England are made by Juries. In Scotland, where 
Juries are not uſed in civil Matters, it will be more proper that the Lords of 


Seſſion ſhould, in a ſummary Way, determine and aſſeſs upon Examination 
of the Title; and certify the Whole afterwards to the King in Council. To 


theſe Clauſes a Proviſo is added, that, in Caſes of Entails or ſtri& Settle- 


ments, the Sums of Money, allowed as the full Price and Satisfaction, ſhall 
be laid out in the Purchaſe of Lands in Scotland, to be limited exactly to 


the ſame Uſes, as the Juriſdictions themſelves ſtood limited. 


The Benefit of theſe Clauſes is extended afterwards to the Barons, who 
are immediately concerned in the following Proviſions of the Bill. And as 
to them, it is propoſed to take away all their criminal and civil Juriſdiction 
whatſoever, except ſo much as they can exerciſe by Law to recover their 
own Rents, to keep the Peace in Fairs and Markets, or amongſt Colliers 
and Salters. This Power ſeems of abſolute Neceſlity to be reſerved to them, 


and 
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and is not expoſed to thoſe Inconveniencies, which attend the other. But, 
where · ever any Juriſdiction is reſerved to the Barons, it will be right to re- 
ſtrain them by an expreſs Proviſion, from impriſoning any Perſon in a private 
Pit or Dungeon, and to oblige them to ſend the Party to the Priſon of the 
County, or of the neareſt Royal Burgh, or Burgh of Barony, under Pain of 
being liable to all the Penaltics inflicted by Law for wrongous Impriſonment. 

That Proviſion will be an Awe upon them, to prevent Oppreſſion. To this 
is added a Saving for the Privileges of the Royal Burghs, whatever they may 
be, reſpecting this Matter, agrecably to the Articles of the Union. As to 
ſuch Burghs of Barony, as are Corporations or Communitics, it will be 
proper likewiſe that their Juriſdiction ſhould remain unprejudiced by the 
general abrogating Clauſes of the Act; except only as to the Privilege of 
repledging from any of the King's Courts. £ 

My Lords, The Charters of their Erection, as well as thoſe of the Royal 
Burghs, are ſometimes granted with a Power of repledging from the 
Sheriff or Stewart, and even from the Juſtices, in all Caſes, except the 
Four Pleas of the Crown. That is, they may demand a Criminal, who 
belongs to their Juriſdiction, from the Bar of the King's Court to be de- 
livered over to be judged by them; and they are obliged to find Caution, 
which is now become a Matter of mere Form, that they will do Juſtice 
upon the Malefator, whom they thus repledge, within a Year and a Day. 
But every one ſees, that this JuriſdiQion is liable to great Corruption and 
Partiality in the Exerciſe; and amounts in Fact to a Power of puniſhing 
or -pardoning (even where the King's Judges have already taken Cognizance 
of the Cauſe) in prejudice to the Courſe of the Common Law, and Rights 
of the Crown. 

My Lords, The Bill goes on to make ſome. new Regulations as to the 
Sheriff's Courts. In the Firſt place, it gives a Power to the King, under 
his Sign Manual, to direct what Number of Sheriffs Depute ſhall be ap- 
pointed for any County, or Stewartry 3 and this in regard to the Large- 
neſs of ſome Diſtricts in Scotland, where it will be impoſlible to tranſact 
the Buſineſs by any One or Two. The Qualification required is, that one 
of them ſhall be an Advocate of ſo many Years ſtanding to be appointed 
by the King; the reſt, by the principal Sheriff or Stewart, to be approved 
or rejected by the King, upon a Certificate, made of their Names, Reſi- 
dence, and Occupation, to the Secretary of State. 

As to their Juriſdition, it will be proper to increaſe it in Civil Cauſes. 
At preſent any Action brought in their Courts, where a perſonal Demand 
is in queſtion of nn. Value than the Sum of 11 J. 25. 4 d. may be 
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advocated to the Superior Courts; which is de! in many Inſtances 
with much unneceſſary Delay and Expence to the Subject; and therefore 


the Bill Enacts, That for the future all Proceſs of Advocation ſhall be 


« diſcharged, in Cauſes where the Value does not exceed 30 J. 


The next thing is, to provide that the Judges ſhall go the Circuits twice 
a Year, inſtead of going them but once, as they now. do. Such a Pro- 


viſion will effectually replace that Juriſdiction, which is taken away by the 


Bill, and diſtribute the King's Juſtice in a Manner the moſt beneficial to 
his People. By this Clauſe, the Judges are like wiſe directed to continue 


a fixed Number of Days in every Town, where the Circuit- Courts ſhall 
be held, for the Diſpatch of Buſineſs. It was the Wiſdom of King Henry 


the VIIIth, in uniting Wales to England, when he was eſtabliſhing Rules 


for the Courſe of Juſtice .in that Country, to oblige the Judges of the 
Great Seſſions to continue Six Days in every Place, where the Seſſion was 
to be held. This was meant to give Time and Opportunity to the People 
to attend with their Cauſes: For he foreſaw, that perhaps the Judges, if 
left to their Diſcretion, would be apt to ſhorten, their Stay, ſo as merely 


to travel the Journey, and ſometimes leave the Adminiſtration of 2 


neglected. 


My Lords, as the Law now ſtands, the Judges exerciſe no Civil Juriſ- 


diction whatever in their Circuits; and every Decree or Judgment of 
the Sheriff's or Stewart's Court is. liable to a Bill of Suſpenſion or 


Appeal, in Nature of a Writ of Error, to the Court of Seſſion at Edin- 


bu. gh. It ſhould ſeem therefore a very uſeful Alteration, in order to carry 


all kinds of Juſtice home to the People, and to prevent Vexation to Par- 
tics, who have obtained a rightful Judgment, to give the Judges in their 
Circuits a Power to receive and determine, in a ſummary Way, ſuch Bills 
of Suſpenſion from the Sheriff's Court ; upon Condition that it be pre- 
ferred to the Circuit-Court within a limited Number of Days after the 
Sentence or Judgment pronounced; and at the Peril of Coſts to the Suſ- 
pender, in caſe his Bill be diſmiſſed. This, I fay, may be an uſeful Altera- 


tion in general: But, in caſe any Doubt ſhould ariſe in point of Law or Evi- 


dence to the Circuit Judges, ſo that they cannot proceed to determine 
it conſiſtently with Juſtice, and the Nature of the Caſe, then it will be 


fit they ſhould have a diſcretionary Power to certify the Suſpenſion to: the 


Court of Seſſion, who, upon that Certificate, may go on to emenmiee: it, 


as if it had been originally commenèed before them. 


My Lords, This being in every reſpect, a new Method of Proceeding to 
be inſtituted by Parliament, it is impoſſible to forelec at once all the Diffi- 


culties, 
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culties, which may ariſe, or Regulations, which may be neceſſary, in carry- 
ing it into Execution. Therefore it is propoſed, that the Lords of Seſſion 
ſhould be required by this Law, within a Time limited, to conſider of the 
Rules and Forms of Proceſs, proper to be eſtabliſhed in the Circuit-Courts 
upon ſuch Bills of Suſpenſion ; and make, what they call, an Act or Acts 
of Sederunt concerning this Matter, to be obſerved in thoſe Courts, as they 
do in Caſes, which require general Regulations of Practice in their own 
Court. This they may be directed to tranſmit to both Houſes of Parliament 
in the next Seſſion. 

The remaining Proviſions of the Bill arc to this Effet, One is to cnable 
the King in Council to make a new Diſtribution of the Circuits in Scotland, 
if his Majeſty ſhall think fir, in order to extend the Juriſdiction of the 
Circuit-Courts more generally over that Part of the Kingdom. Another is, 
to take away the Neceſſity of reducing the Evidence, given in capital and 
criminal Caſes, into Writing, by reaſon of the great Inconveniencies at- 


tending it; and to empower the Judges (as in Exgland) to determine upon 
hearing the Witneſſes viv voce. 


The laſt of all is, to veſt the Benefit of Fines and Forfeitures (now belong- 
ing to the Sheriff or Stewart) in the Gen; and to aboliſh Sentence- 
money. 


This is the Subſtance of the Bill, which I have prepared, and have in my 


Hand; and, before your Lordſhips riſe, I ſhall take the Liberty to move that 
ar 1 0 be read a Firſt time. 


__ 


2 


Sed nibil eſt, quod legum uſum magis impediat, quam Juris regalis hereditaria apud 
quoſdam nobiles poteſtas; vera totius Regni calamitas. Nihil mihi in præſentia 


confilit hic ſuccurrit, niſi ut ſeveriſſimam d ſingulis exigas officii rationem, & quan- 


tum leges permiſerint, ceſſantium caſtiges ignaviam: Et ſi quis poteſtatem hanc ſuo 
vitio amiſerit, nemini poſt illum hereditario jure eam conceſſeris. Verùm ad lau- 
dabilem Angliæ conſuetudinem omnia bæc paulatim aptare ſtudebis, quod tibi faftu 
erit facilius, quum ibi quoque (uti ſpero) rerum potitus fueris. 


Yoon Jacobi ä pag. 150. Baſilicon Doron ad Henricum Filium. 
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